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Subpart A—Official Records

AUTHORITY: 5 U.S.C. 301, 552; 7 U.S.C. 3125a;
31 U.S.C. 9701; and 7 CFR 2.28(b)(7)(viii).

§1.1 Purpose and scope.

This subpart establishes policy, pro-
cedures, requirements, and responsibil-
ities for administration and coordina-
tion of the Freedom of Information Act
(“FOIA”), 5 U.S.C. 552, pursuant to
which any person may obtain official
records. It also provides rules per-
taining to the disclosure of records
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pursuant to compulsory process. This
subpart also serves as the imple-
menting regulations (referred to in
§1.3, ‘‘Agency implementing regula-
tions’’) for the Office of the Secretary
(the immediate offices of the Sec-
retary, Deputy Secretary, Under Secre-
taries and Assistant Secretaries) and
for the Office of Communications. The
Office of Communications has the pri-
mary responsibility for implementa-
tion of the FOIA in the Department of
Agriculture (“USDA” or ‘‘Depart-
ment’’). The term ‘‘agency’ or ‘‘agen-
cies” is used throughout this subpart
to include both USDA program agen-
cies and staff offices.

[656 FR 46336, July 28, 2000]

§1.2 Policy.

(a) Agencies of USDA shall comply
with the time limits set forth in the
FOIA and in this subpart for respond-
ing to and processing requests and ap-
peals for agency records, unless there
are unusual circumstances within the
meaning of 5 U.S.C. 552(a)(6)(B) and
§1.16(b). An agency shall notify a re-
quester in writing whenever it is un-
able to respond to or process a request
or appeal within the time limits estab-
lished by the FOIA.

(b) All agencies of the Department
shall comply with the fee schedule pro-
vided as appendix A to this subpart,
with regard to the charging of fees for
providing copies of records and related
services to requesters.

[65 FR 46337, July 28, 2000]

§1.3 Agency
tions.

Each agency of the Department shall
promulgate regulations setting forth
the following:

(a) The location and hours of oper-
ation of the agency office or offices
where members of the public may gain
access to those materials required by 5
U.S.C. 552(a)(2) and §1.4 to be made
available for public inspection and
copying.

(b) Information regarding the publi-
cation and distribution (by sale or oth-
erwise) of indexes and supplements to
indexes that are maintained in accord-
ance with the requirements of 5 U.S.C.
5562(a)(2) and §1.4(c);

implementing regula-



Office of the Secretary, USDA

(c) The title and mailing address of
the official or officials of the agency
authorized to receive requests for
records submitted in accordance with
§1.5(a), and to make determinations re-
garding whether to grant or deny such
requests. Authority to make such de-
terminations includes authority to:

(1) Extend the 20 working day admin-
istrative deadline for reply pursuant to
§1.16;

(2) Make discretionary releases pur-
suant to §1.19(b);

(3) Make determinations regarding
the charging of fees pursuant to appen-
dix A to this subpart;

(d) The title and mailing address of
the agency official who is authorized to
receive appeals submitted in accord-
ance with §1.14 and to make determina-
tions regarding whether to grant or
deny such appeals. Authority to deter-
mine appeals includes authority to:

(1) Extend the 20 working day admin-
istrative deadline for reply pursuant to
§1.16 (to the extent the maximum ex-
tension authorized by §1.16(c) was not
used with regard to the initial request;

(2) Make discretionary releases pur-
suant to §1.19(b);

(3) Make determinations regarding
the charging of fees pursuant to appen-
dix A to this subpart; and

(e) Other information which would be
of concern to a person wishing to re-
quest records from that agency in ac-
cordance with this subpart.

[65 FR 46337, July 28, 2000]

§1.4 Public access to certain mate-
rials.

(a) In accordance with 5 TU.S.C.
5b2(a)(2), each agency within the De-
partment shall make the following ma-
terials available for public inspection
and copying (unless they are promptly
published and copies offered for sale):

(1) Final opinions, including concur-
ring and dissenting opinions, as well as
orders, made in the adjudication of
cases;

(2) Those statements of policy and in-
terpretation which have been adopted
by the agency and are not published in
the FEDERAL REGISTER;

(3) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public;

§1.4

(4) Copies of all records, regardless of
form or format, which have been re-
leased pursuant to a FOIA request
under 5 U.S.C. 552(a)(3), and which be-
cause of the nature of their subject
matter, have become or are likely to
become the subject of subsequent re-
quests for substantially the same
records. Agencies shall decide on a case
by case basis whether records fall into
this category, based on the following
factors:

(i) Previous experience with similar
records;

(ii) The particular characteristics of
the records involved, including their
nature and the type of information
contained in them; and

(iii) The identity and number of re-
questers and whether there is wide-
spread media, historical, academic, or
commercial interest in the records.

(5) A general index of the records re-
ferred to in paragraph (a)(4) of this sec-
tion.

(b) Records encompassed within para-
graphs (a)(1) through (a)(b) of this sec-
tion created on or after November 1,
1996, shall be made available to the
public by computer telecommuni-
cations or, if computer telecommuni-
cations means have not been estab-
lished by the agency, by other elec-
tronic means.

(c) Each agency of the Department
shall maintain and make available for
public inspection and copying current
indexes providing identifying informa-
tion regarding any matter issued,
adopted or promulgated after July 4,
1967, and required by paragraph (a) of
this section to be make available or
published. Each agency shall publish
and make available for distribution
copies of such indexes and supplements
to such indexes at least quarterly, un-
less it determines by notice published
in the FEDERAL REGISTER that publica-
tion would be unnecessary and imprac-
ticable. After issuance of such notice,
each agency shall provide copies of any
index upon request at a cost not to ex-
ceed the direct cost of duplication.

(d) Each agency is responsible for
preparing reference material or a guide
for requesting records or information
from that agency. This guide shall also
include an index of all major informa-
tion systems, and a description of
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major information and record locator
systems.

(e) Each agency shall also prepare a
handbook for obtaining information
from that agency. The handbook
should be a short, simple explanation
to the public of what the FOIA is de-
signed to do, and how a member of the
public can use it to access government
records. The handbook should be avail-
able on paper and through electronic
means, and it should identify how a re-
quester can access agency Freedom of
Information Act annual reports. Simi-
larly, the annual reports should refer
to the handbook and how to obtain it.

(f) It is appropriate to make fre-
quently requested records available in
accordance with paragraph (a)(4) of
this section in situations where public
access in a timely manner is impor-
tant, and it is not intended to apply
where there may be a limited number
of requests over a short period of time
from a few requesters. Agencies may
remove a record from this access me-
dium when the appropriate official de-
termines that it is unlikely there will
be substantial further requests for that
document.

[656 FR 46337, July 28, 2000]

§1.5 Requests for records.

(a) Any person who wishes to inspect
or obtain copies of any record of any
agency of the Department shall submit
a request in writing and address the re-
quest to the official designated in regu-
lations promulgated by that agency.
The requester may ask for a fee waiver.
All such requests for records shall be
deemed to have been made pursuant to
the Freedom of Information Act, re-
gardless of whether the request specifi-
cally mentions the Freedom of Infor-
mation Act. To facilitate processing of
a request, the requester should place
the phrase “FOIA REQUEST” in cap-
ital letters on the front of the envelope
or on the cover sheet of the facsimile
transmittal.

(b) A request must reasonably de-
scribe the records to enable agency per-
sonnel to locate them with reasonable
effort. Where possible, a requester
should supply specific information re-
garding dates, titles, names of individ-
uals, names of offices, and names of
agencies or other organizations that
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may help identify the records. If the re-
quest relates to a matter in pending
litigation, the requester should iden-
tify the court and its location.

(c) If an agency determines that a re-
quest does not reasonably describe the
records, the agency shall inform the re-
quester of this fact and extend the re-
quester an opportunity to clarify the
request or to confer promptly with
knowledgeable agency personnel to at-
tempt to identify the records the re-
quester is seeking. The ‘‘date of re-
ceipt’” in such instances, for purposes
of §1.13, shall be the date of receipt of
the amended or clarified request.

(d) If a request for records or a fee
waiver made under this subpart is de-
nied, the requester shall have the right
to appeal the denial. Requesters also
may appeal agency determinations of a
requester’s status for purposes of fee
levels under sec. 5 of appendix A to this
subpart. All appeals must be in writing
and addressed to the official designated
in regulations promulgated by the
agency which denied the request. To fa-
cilitate processing of an appeal, the re-
quester should place the phrase ‘‘FOIA
APPEAL” in capital letters on the
front of the envelope or on the cover
sheet of the fax transmittal.

(e) Requests that are not addressed
to a specific agency in USDA, or which
pertain to more than one USDA agen-
cy, or which are sent to the wrong
agency of USDA, should be forwarded
to the Department’s FOIA Officer in
the Office of Communications, U.S. De-
partment of Agriculture, Washington,
DC 20250.

(f) The Department FOIA Officer will
determine which agency or agencies
should process the request, and, where
necessary, refer the request to the ap-
propriate agency or agencies. The De-
partment FOIA Officer will also notify
the requester of the referral and of the
name of each agency to which the re-
quest has been referred.

(g) A request will be properly re-
ceived when it is in the possession of
the component agency that has respon-
sibility for maintaining the requested
records.

(h) Each agency shall develop and
maintain a record of all written re-
quests and appeals received in that
agency. The record shall include the
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names of the requester; a brief sum-
mary of the information requested;
whether the request or appeal was
granted, denied, or partially denied;
the exemption from mandatory disclo-
sure under 5 U.S.C. 552(b) upon which
any denial was based; and the amount
of any fees associated with the request
or appeal.

[656 FR 46337, July 28, 2000]

§1.6 Aggregating requests.

When an agency reasonably believes
that a requester, or a group of request-
ers acting in concert, is attempting to
break a request down into a series of
requests for the purpose of evading the
assessment of fees, the agency may ag-
gregate any such requests and charge
accordingly. One element that may be
considered in determining whether
such a belief would be reasonable is the
brevity of the time period during which
the requests have been made.

[65 FR 46338, July 28, 2000]

§1.7 Agency response to requests for
records.

(a) 5 U.S.C. 552(a)(6)(A)(1) provides
that each agency of the Department to
which a request for records is sub-
mitted in accordance with §1.5(a) shall
inform the requester of its determina-
tion concerning that request within 20
working days of its date of receipt (ex-
cepting Saturdays, Sundays, and legal
public holidays), plus any extension au-
thorized under §1.16. If the agency de-
termines to grant the request, it shall
inform the requester of any conditions
surrounding the granting of the re-
quest (e.g., payment of fees) and the
approximate date upon which the agen-
cy will provide the requested records. If
the agency grants only a portion of the
request, it shall treat the portion not
granted as a denial, and make a reason-
able effort to estimate the volume of
the records denied and provide this es-
timate to the requester, unless pro-
viding such an estimate would harm an
interest protected by an exemption of
the FOIA. If the agency determines to
deny the request in part or in whole, it
shall immediately inform the requester
of that decision and provide the fol-
lowing:

(1) The reasons for the denial;
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(2) The name and title or position of
each person responsible for denial of
the request;

(3) The requester’s right to appeal
such denial and the title and address of
the official to whom such appeal is to
be addressed; and

(4) The requirement that such appeal
be made within 45 days of the date of
the denial.

(b) If the reason for not fulfilling a
request is that the records requested
are in the custody of another agency
outside USDA, other than in the per-
manent custody of the National Ar-
chives and Records Administration
(‘““NARA”’), the agency shall inform the
requester of this fact and shall forward
the request to that agency or Depart-
ment for processing in accordance with
its regulations. If the records are in the
permanent custody of NARA, the agen-
cy shall so inform the requester. Infor-
mation about obtaining access to
records at NARA may be obtained
through the NARA Archival Informa-
tion Locator (NAIL) Database at http:/
www/nara.gov/nara.nail.html, or by call-
ing NARA at (301) 713-6800. If the agen-
cy has no knowledge of requested
records or if no records exist, the agen-
cy shall notify the requester of that
fact.

[65 FR 46338, July 28, 2000]

§1.8 Multitrack processing.

(a) When an agency has a significant
number of requests, the nature of
which precludes a determination with-
in 20 working days, the requests may
be processed in a multitrack processing
system, based on the date of receipt,
the amount of work and time involved
in processing the request, and whether
the request qualifies for expedited
processing.

(b) Agencies may establish as many
processing tracks as appropriate; proc-
essing within each track shall be based
on a first-in, first-out concept, and
rank-ordered by the date of receipt of
the request.

(c) Agencies may provide a requester
whose request does not qualify for the
fastest track an opportunity to limit
the scope of the request in order to
qualify for a faster track. This multi-
track processing system does not less-
en agency responsibility to exercise
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due diligence in processing requests in
the most expeditious manner possible.

(d) Agencies shall process requests in
each track on a ‘‘first-in, first-out”
basis, unless there are unusual cir-
cumstances as set forth in §1.16, or the
requester is entitled to expedited proc-
essing as set forth in §1.9.

[65 FR 46338, July 28, 2000]

§1.9 Expedited processing.

(a) A requester may apply for expe-
dited processing at the time of the ini-
tial request for records. Within ten cal-
endar days of its receipt of a request
for expedited processing, an agency
shall decide whether to grant it, and
shall notify the requester of the deci-
sion. Once the determination has been
made to grant expedited processing, an
agency shall process the request as
soon as practicable. If a request for ex-
pedited processing is denied, the agen-
cy shall act expeditiously on any ap-
peal of that decision.

(b) A request or appeal will be taken
out of order and given expedited treat-
ment whenever the agency determines
that the requester has established ei-
ther of the following criteria:

(1) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual; or

(2) An urgency to inform the public
about an actual or alleged federal gov-
ernment activity, if made by an indi-
vidual primarily engaged in dissemi-
nating information. Representatives of
the news media would normally qualify
as individuals primarily engaged in dis-
seminating information; however,
other requesters must demonstrate
that their primary activity involves
publishing or otherwise disseminating
information to the public as a whole,
and not just a particular segment or
group. ‘‘Urgency’” contemplates that
the information has a particular value
that will be lost if not disseminated
quickly. Ordinarily this means a break-
ing news story of general public inter-
est. Information of historical interest
only or information sought for litiga-
tion or commercial activities would
not meet the test of urgency, nor
would a news media publication or
broadcast deadline unrelated to the
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news breaking nature of the informa-
tion.

(c) A requester who seeks expedited
processing must provide a written
statement that the requester has cer-
tified to be true and correct to the best
of the requester’s knowledge, explain-
ing in detail the basis for requesting
expedited processing. The agency will
not consider the request to have been
received unless accompanied by a writ-
ten, certified statement, and will be
under no obligation to consider the re-
quest for expedited processing until it
receives such a written, certified state-
ment.

(d) the same procedures apply to re-
quests for expedited processing of ad-
ministrative appeals.

[656 FR 46338, July 28, 2000]

§1.10 Search services.

Search services are services of agen-
cy personnel—clerical or professional—
used in trying to find the records, that
are responsive to a request. Search
services includes both manual and elec-
tronic searches and time spent exam-
ining records for the purpose of finding
information that is within the scope of
the request. Search services also in-
clude services to transport personnel to
places of record storage, or records to
the location of personnel for the pur-
pose of the search, if such services are
reasonably necessary.

[656 FR 46339, July 28, 2000]

§1.11 Review services.

(a) Review services are services of
agency personnel—clerical or profes-
sional—in examining records, both
paper and electronic, located in re-
sponse to a request that is for a com-
mercial use (as specified in sec. 6 of ap-
pendix A to this subpart) to determine
whether any portion of any record lo-
cated is exempt from mandatory dis-
closure.

(b) Review services include proc-
essing any records for disclosure e.g.,
doing all that is necessary to redact ex-
empt portions and otherwise prepare
records for release.

(c) Review services do not include the
time spent resolving general legal or
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policy issues regarding the application
of exemptions.

[656 FR 46339, July 28, 2000]

§1.12 Handling information from a
private business.

Each USDA agency is responsible for
making the final determination with
regard to the disclosure or nondisclo-
sure of information in agency records
that has been submitted by a business.
When, in the course of responding to an
FOIA request, an agency cannot read-
ily determine whether the information
obtained from a person is privileged or
confidential business information, the
policy of USDA is to obtain and con-
sider the views of the submitter of the
information and to provide the sub-
mitter an opportunity to object to any
decision to disclose the information. If
a request (including a subpoena duces
tecum as described in §1.215) is re-
ceived in USDA for information that
has been submitted by a business, the
agency shall:

(a) Provide the business information
submitter with prompt notification of
a request for that information (unless
it is readily determined by the agency
that the information requested should
not be disclosed or, on the other hand,
that the information is not exempt by
law from disclosure). Afford business
information submitter reasonable time
in which to object to the disclosure of
any specified portion of the informa-
tion. The submitter must explain fully
all grounds upon which disclosure is
opposed. For example, if the submitter
maintains that disclosure is likely to
cause substantial harm to it competi-
tive position, the submitter must ex-
plain item-by-item why disclosure
would cause such harm. Information
provided by a business submitter pur-
suant to this paragraph may itself be
subject to disclosure under FOIA;

(b) Notify the requester of the need
to inform the submitter of a request
for submitted business information;

(c) Determine whether the requested
records are exempt from disclosure or
must be released;

(d) Provide business information sub-
mitters with notice of any determina-
tion to disclose such records prior to
the disclosure date, in order that the
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matter may be considered for possible
judicial intervention; and

(e) Notify business information sub-
mitters promptly of all instances in
which FOIA requesters bring suit seek-
ing to compel disclosure of submitted
information.

[656 FR 46339, July 28, 2000]

§1.13 Date of receipt of requests or ap-
peals.

The date of receipt of a request or ap-
peal shall be the date it is received in
the agency and office responsible for
the administrative processing of FOIA
requests or appeals.

[656 FR 46339, July 28, 2000]

§1.14 Appeals.

(a) Requesters seeking administra-
tive appeal of a denial of a request for
records or denial of a fee waiver must
ensure that the appeal is received by
the agency within 45 days of the date of
the denial letter.

(b) Bach agency shall provide for re-
view of appeals by an official different
from the official or officials designated
to make initial denials.

(c) 5 U.S.C. 552(a)(6)(A)(ii) provides
that each agency in the Department to
which an appeal of a denial is sub-
mitted shall inform the requester of its
determination concerning that appeal
within 20 working days (excepting Sat-
urdays, Sundays, and legal public holi-
days), plus any extension authorized by
§1.16, of its date of receipt. If the agen-
cy determines to grant the appeal, it
shall inform the requester of any con-
ditions surrounding the granting of the
request (e.g., payment of fees) and the
approximate date upon which compli-
ance will be effected. If the agency
grants only a portion of the appeal, it
shall treat the portion not granted as a
denial. If it determines to deny the ap-
peal either in part or in whole, it shall
inform the requester of that decision
and of the following:

(1) The reasons for denial;

(2) The name and title or position of
each person responsible for denial of
the appeal; and

(3) The right to judicial review of the
denial in accordance with 5 TU.S.C.
5562(a)(4).
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(d) Each agency, upon a determina-
tion that it wishes to deny an appeal,
shall send a copy of the records re-
quested and of all correspondence re-
lating to the request to the Assistant
General Counsel, General Law Divi-
sion, Office of the General Counsel
(‘‘Assistant General Counsel’’). When
the volume of records is so large as to
make sending a copy impracticable,
the agency shall enclose an inform-
ative summary of those records. The
agency shall not deny an appeal until
it receives concurrence from the As-
sistant General Counsel

(e) The Assistant General Counsel
shall promptly review the matter (in-
cluding necessary coordination with
the agency) and render all necessary
assistance to enable the agency to re-
spond to the appeal within the admin-
istrative deadline or any extension of
the administrative deadline.

[65 FR 46339, July 28, 2000]

§1.15 General provisions respecting
release of records.

(a) When releasing documents, agen-
cies shall provide the record in any
form or format the requester specifies,
if the record is readily reproducible in
that form of format. Agencies shall
make reasonable efforts to maintain
their records in forms or formats that
are reproducible. In responding to re-
quests for records, agencies shall make
reasonable efforts to search for records
in electronic form or format, except
when such efforts would significantly
interfere with the operation of an agen-
cy’s automated information system.
Such determinations shall be made on
a case-by-case basis.

(b) In the event a requested record
contains some portions that are ex-
empt from mandatory disclosure and
others that are not, the official re-
sponding to the request shall ensure
that all reasonably segregable non-
exempt portions are disclosed, and that
all exempt portions are identified ac-
cording to the specific exemption or
exemptions which are applicable. The
amount of deleted information shall be
indicated on the released portion of
paper records. Deletions may be
marked by use of brackets or darkened
areas indicating removal of informa-
tion, or by any other method that
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would reasonable demonstrate the ex-
tent of the deletion. In the case of elec-
tronic deletion, or deletion in audio-
visual or microfiche records, if tech-
nically feasible, the amount of re-
dacted information shall be indicated
at the place in the records, if tech-
nically feasible, the amount of re-
dacted information shall be indicated
at the place in the record where such
deletion was made. This may be done
by use of brackets, shaded areas, or
some other identifiable technique
which will clearly show the limits of
the deleted information.

(c) If, in connection with a request or
an appeal, a charge is to be made in ac-
cordance with sec. 8 of appendix A to
this subpart, agencies shall inform the
requester of the fee amount and of the
basis for the charge. Each agency, in
accordance with sec. 8 of appendix A to
this subpart, may require payment of
the entire fee, or a portion of the fee,
before it provides the requested
records. An agency shall require full
payment of any delinquent fee owed by
the requester plus any applicable inter-
est prior to releasing records on a sub-
sequent request or appeal. If a re-
quester refuses to remit payment in ad-
vance, an agency may refuse to process
the request or appeal with written no-
tice to that effect forwarded to the re-
quester. The ‘‘date of receipt’ appeal
for which advance payment has been
required shall be the date that pay-
ment is received.

(d) In the event compliance with the
request or appeal involves inspection of
records by the requester rather than
providing copies of the records, the
agency response shall include the
name, mailing address, and telephone
number of the person to be contacted
to arrange a mutually convenient time
for such inspection.

(e) Whenever duplication fees, or
search fees for unsuccessful searches
(see sec. 4(f) of appendix A to this sub-
part), are anticipated to exceed $25.00,
and the requester has not indicated, in
advance, a willingness to pay fees as
high as those anticipated, agencies
shall notify the requester of the
amount of the anticipated fee. If an ex-
tensive and therefore costly successful
search is anticipated, agencies also
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should notify requesters of the antici-
pated fees. The notification shall offer
the requester the opportunity to confer
with agency personnel to reform the
request to meet the requester’s needs
at a lower fee. In appropriate cases, an
advance deposit in accordance with sec.
8 of appendix A to this subpart may be
required.

[656 FR 46340, July 28, 2000]

§1.16 Extension of administrative

deadlines.

(a) In unusual circumstances as spec-
ified in this section, when additional
time is needed to respond to the initial
request or to an appeal, agencies shall
acknowledge the request or the appeal
in writing within the 20 working day
time period, describe the unusual cir-
cumstances requiring the delay, and in-
dicate the anticipated date for a sub-
stantive response that may not exceed
10 additional working days, except as
provided in the following:

(1) In instances in which the agency,
with respect to a particular request,
has extended the response date by 10
additional working days, if the agency
finds that it cannot make a response
determination within the additional 10
working day period, the agency shall
notify the requester and provide the re-
quester an opportunity to limit the
scope of the request to allow the agen-
cy to process the request within the ex-
tended time limit, or an alternative
time frame for processing the request
or a modified request.

(2) If the requester refuses to reason-
ably modify the request or arrange for
an alternative time frame for proc-
essing the request, the FOIA provides
that such refusal shall be considered as
a factor in determining whether there
are exceptional circumstances that
warrant granting additional time for
the agency to complete its review of
the records, as set forth in 5 U.S.C.
5562(a)(6)(C)(iii). The term ‘‘exceptional
circumstances’” does not include a
delay that results from a predictable
agency backlog, unless the agency
demonstrates reasonable progress in
reducing its backlog of pending re-
quests.

(b) As used in this section, ‘‘unusual
circumstances’ that may justify delay
are:
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(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another Department or
agency having a substantial interest in
the determination of the request or
among two or more components of
agency having substantial subject-mat-
ter interest in the request.

NOTE TO PARAGRAPH (b): Consultation re-
garding policy or legal issues between an
agency and the Office of the General Coun-
sel, Office of Communications, or the De-
partment of Justice is not a basis for exten-
sion under this section.

(c) The 10-day extension authorized
by this section may be divided between
the initial and appellate reviews, but in
no event shall the total extension ex-
ceed 10 working days.

(d) Nothing in this section shall pre-
clude the agency and the requester
from agreeing to an extension of time.
Any such agreement should be con-
firmed in writing and should specify
clearly the total time agreed upon.

[656 FR 46340, July 28, 2000]

§1.17 Failure to meet administrative
deadlines.

In the event an agency fails to meet
the administrative deadlines set forth
in §1.7 or §1.14, plus any extension au-
thorized by §1.16, it shall notify the re-
quester, state the reasons for the
delay, and the date by which it expects
to dispatch a determination. Although
the requester may be deemed to have
exhausted his or her administrative
remedies under 5 U.S.C. 552(a)(6)(C), the
agency shall continue processing the
request as expeditiously as possible and
dispatch the determination when it is
reached in the same manner and form
as if it had been reached within the ap-
plicable deadline.

[656 FR 46341, July 28, 2000]
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§1.18 Fee schedule.

Pursuant to §2.28 of this title, the
Chief Financial Officer is delegated au-
thority to promulgate regulations pro-
viding for a uniform fee schedule appli-
cable to all agencies of the Department
regarding requests for records under
this subpart. The regulations providing
for a uniform fee schedule are found in
appendix A to this subpart.

[656 FR 46341, July 28, 2000]

§1.19 Exemptions and discretionary
release.

(a) All agency records, except those
specifically exempted from mandatory
disclosure by one or more provisions of
5 U.S.C. 552(b), shall be made promptly
available to any person submitting a
request under this subpart.

(b) Agencies are authorized, in their
sole discretion, to make discretionary
releases when such release is not other-
wise specifically prohibited by Execu-
tive Order, statute, or regulation.

[656 FR 46341, July 28, 2000]

§1.20 Annual report.

(a) Each agency of the Department
shall compile the following Freedom of
Information Act statistics on a fiscal
year basis beginning October 1, 1997,
and report the following information to
the Office of Communications no later
than November 30 following the fiscal
year’s close:

(1) The number of requests for
records received and the number of re-
quests which were processed;

(2) The number of determinations
made not to comply with initial re-
quests for records made to it under
§1.5(a), and the reasons for each such
determinations;

(3) The number of appeals made by
persons under §1.14(b), the result of
such appeals, and the reason for the ac-
tion upon each appeal that results in a
denial of information.

(4) A complete list of all statutes
that the agency relies upon to author-
ize the agency to withhold information
under 5 U.S.C. 552(b)(3), a description of
whether a court has upheld the deci-
sion of the agency to withhold informa-
tion under each such statute, and a
concise description of the scope of any
information withheld;
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(6) The number of requests for
records pending before the agency as of
September 30 of the preceding year,
and the median number of days that
such requests had been pending before
the agency as of that date:

(6) The median number of days taken
by the agency to process different
types of requests;

(7) The total amount of fees collected
by the agency for processing requests;

(8) The number of full-time staff of
the agency devoted to processing re-
quests for records under this section,
and the total amount expended by the
agency for processing such requests.

(b) Each agency shall compile the in-
formation required by paragraph (a) of
this section for the preceding fiscal
year into a report and submit this re-
port to the Director of Communica-
tions, Office of Communications, no
later than November 30 following the
fiscal year’s close.

(c) The Director of Communications,
Office of Communications, shall com-
bine the reports from all the agencies
within USDA into a Departmental re-
port, and shall submit to the Attorney
General on or before February 1 of each
year in accordance with 5 U.S.C. 552(e).

(d) Each agency shall make the re-
port available to the public including
by computer telecommunications, or if
computer telecommunications means
have not been established by the agen-
cy, by other electronic means.

[656 FR 46341, July 28, 2000]

§1.21 Compilation of new records.

Nothing in 5 U.S.C. 552 or this sub-
part requires that any agency create a
new record in order to fulfill a request
for records. However, an agency is re-
quired to provide a record in a form or
format specified by a requester, if the
record is readily reproducible by the
agency in the form or format re-
quested. Creation of records may be un-
dertaken voluntarily if the agency de-
termines this action to be in the public
interest or the interest of USDA.

[656 FR 46341, July 28, 2000]

§1.22 Authentication.

When a request is received for an au-
thenticated copy of a document that
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the agency determines to make avail-
able to the requesting party, the agen-
cy shall cause a correct copy to be pre-
pared and sent to the Office of the Gen-
eral Counsel, which shall certify the
same and cause the seal of the Depart-
ment to be affixed, except that the
Hearing Clerk in the Office of Adminis-
trative Law Judges may authenticate
copies of documents in the records of
the Hearing Clerk, the Director of the
National Appeals Division may authen-
ticate copies of documents in the
records of the National Appeals Divi-
sion, and the Inspector General may
authenticate copies of documents in
the records of the Office of Inspector
General.

[72 FR 66042, Nov. 27, 2007]

§1.23 Records in formal adjudication
proceedings.

Records in formal adjudication pro-
ceedings are on file in the Hearing
Clerk’s office, Office of Administrative
Law Judges, U.S. Department of Agri-
culture, Washington, DC 20250, and
shall be made available to the public.

[656 FR 46341, July 28, 2000]

§1.24 Preservation of records.

Agencies shall preserve all cor-
respondence relating to the requests it
receives under this subpart, and all
records processed pursuant to such re-
quests, until such time as the destruc-
tion of such correspondence and
records is authorized pursuant to Title
44 of the United States Code, and ap-
propriate records disposition authority
granted by NARA. Under no cir-
cumstances shall records be sent to a
Federal Records Center, transferred to
the permanent custody of NARA, or de-
stroyed while they are the subject of a
pending request, appeal, or civil action
under the FOIA.

[65 FR 46341, July 28, 2000]

§1.25 Implementing regulations for
the Office of the Secretary and the
Office of Communications.

(a) For the Office of the Secretary
and for the Office of Communications,
the regulations required by §1.3 are as
follows:

(1) Records available for public in-
spection and copying may be obtained
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in Room 536-A, Jamie L. Whitten Fed-
eral Building, USDA, Washington, DC
20250 during the hours of 9 a.m. to 5
p.m. by prior appointment;

(2) Any indexes and supplements
which are maintained in accordance
with the requirements of 5 TU.S.C.
5562(a)(2) and §1.5(b) will also be avail-
able in Room 536-A, Jamie L. Whitten
Federal Building, USDA, Washington,
DC 20250 during the hours of 9 a.m. to
5p.m.;

(3) The person authorized to receive
Freedom of Information Act requests
and to determine whether to grant or
deny such requests is the FOIA Officer,
Office of Communications, TUSDA,
Washington, DC 20250;

(4) The official authorized to receive
appeals from denial of FOIA requests
and to determine whether to grant or
deny such appeals is the Director of
Communications, Office of Commu-
nications, USDA, Washington, DC
20250.

(b) The organization and functions of
the Office of the Secretary and the Of-
fice of Communications is as follows:

(1) The Office of the Secretary pro-
vides the overall policy guidance and
direction of the activities of the De-
partment of Agriculture. Department-
wide policy statements and announce-
ments are made from this office.

(2) The Office of the Secretary con-
sists of the Secretary, Deputy Sec-
retary, Under Secretaries, Assistant
Secretaries, and other staff members.

(3) In the absence of the Secretary
and the Deputy Secretary, responsi-
bility for the operation of the Depart-
ment of Agriculture is as delegated at
part 2, subpart A, of this title.

(4) The Office of Communications
provides policy direction, review, and
coordination of public information pro-
grams of the Department of Agri-
culture. The Office of Communications
has responsibility for maintaining the
flow of information to the mass com-
munications media, various constitu-
ency groups, and the general public.

(5) The Office of Communications is
headed by the Director of Communica-
tions. In the Director’s absence, the Of-
fice of Communications is headed by
the Deputy Director.

[656 FR 46341, July 28, 2000]
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APPENDIX A TO SUBPART A OF PART 1—
FEE SCHEDULE

Section 1. General.

This schedule sets forth fees to be charged
for providing copies of records—including
photographic reproductions, microfilm, maps
and mosaics, and related services—under the
Freedom of Information Act (FOIA). Records
and related services are available at the lo-
cations specified by agencies in their FOIA
implementing regulations. The fees set forth
in this schedule are applicable to all agen-
cies of the Department of Agriculture, and
are based upon guidelines prescribed by the
Office of Management and Budget (OMB)
issued at 52 FR 10012 (March 27, 1987). No
higher fees or charges in addition to those
provided for in this schedule may be charged
a party requesting services under the Free-
dom of Information Act.

Section 2. Types of services for which fees may
be charged.

Subject to the criteria set forth in section
5 of this appendix, fees may be assessed
under the Freedom of Information Act on all
requests involving such services as record
search, duplication, and review. Fees may
also be charged in situations involving spe-
cial service to a request, such as certifying
that records requested are true copies, or
sending records by special methods such as
express mail, etc. For services not covered
by the FOIA or by this appendix, agencies
may set their own fees in accordance with
applicable law, or costs incurred will be as-
sessed the requester at the actual cost to the
Government. For example, where records are
required to be shipped from one office to an-
other by commercial carrier in order to
timely answer a request, the actual freight
charge will be assessed the requester.

Section 3. Instances in which fees will not be
charged.

(a) Except for requests seeking records for
a commercial use (as specified in section 5 of
this appendix), no charge shall be made for
either: (1) The first 100 pages of duplicated
records (8%2”x14” or smaller-size paper); or (2)
The first two hours of manual search time,
or the equivalent value of computer search
time as defined in section 4(e) of this appen-
dix.

(b) No charge shall be made—even to com-
mercial use requesters—if the cost of col-
lecting a fee would be equal to or greater
than the fee itself. For USDA, this figure has
been calculated to be $25.00.

(c) Fees may not be charged for time spent
by an agency employee in resolving legal or
policy issues, or in monitoring a requester’s
inspection of agency records. No charge shall
be made for normal postage costs.
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(d) Records shall also be furnished without
charge under the following conditions:

(1) When filling requests from other De-
partments or Government agencies for offi-
cial use, provided quantities requested are
reasonable in number;

(2) When members of the public provide
their own copying equipment, in which case
no copying fee will be charged (although
search and review fees may still be assessed);
or

(3) When any notices, decisions, orders, or
other materials are required by law to be
served on a party in any proceeding or mat-
ter before any Department agency.

Section 4. Fees for records and related services.

(a) The fee for photocopies of pages 82"x14”
or smaller shall be $0.20 per page (per indi-
vidual side of sheet).

(b) The fee for photocopies larger than
814%"x14” shall be $0.50 per linear foot of the
longest side of the copy.

(c) The fee for other forms of duplicated
records, such as microform, audio-visual ma-
terials, or machine-readable documentation
(i.e., magnetic tape or disk), shall be the ac-
tual direct cost of producing the records.

(d) Manual searches shall be charged for in
one of the two following manners in the
given order:

(1) When feasible, at the salary rate of the
employee conducting the search, plus 16 per-
cent of the employee’s basic pay; or

(2) Where a homogeneous class of personnel
is used exclusively, at the rate of $10.00 per
hour for clerical time, and $20.00 per hour for
supervisory or professional time. Charges
should be computed to the nearest quarter
hour required for the search. A homogeneous
class of personnel, for purposes of conducting
manual searches and where more than one
individual is involved, is a group of employ-
ees of like rank, grade, pay or position. A
heterogeneous class of personnel is a group
of employees of unlike rank, grade, pay, or
position. If a heterogeneous class of per-
sonnel is involved in a search then the
search shall be charged for at the salary rate
of the individuals.

(e) Mainframe computer searches and serv-
ices shall be charged for at the rates estab-
lished in the Users Manual or Handbook pub-
lished by the computer center at which the
work will be performed. Where the rate has
not been established, the rate shall be $27.00
per minute. Searches using computers other
than mainframes shall be charged for at the
manual search rate.

(1) Other rates are published and may be
examined at the following places:

Fort Collins Computer Center Users Manual
Fort Collins Computer Center, U.S. De-
partment of Agriculture, 3825 East Mul-
berry Street (P.O. Box 1206), Fort Collins,
Colo. 80521.
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National Finance Center, Cost, Productivity
& Analysis Section, U.S. Department of
Agriculture, 13800 Old Gentilly Road,
New Orleans, La. 70129.

Kansas City Computer Center Users Manual
Kansas City Computer Center, U.S. De-
partment of Agriculture, 8930 Ward Park-
way (P.O. Box 205), Kansas City, MO.
64141.

Washington Computer Center Users Hand-
book: Washington Computer Center, U.S.
Department of Agriculture, Room S-100,
South Building, 12th Street and Inde-
pendence Avenue, SW., Washington, DC
20250.

St. Louis Computer Center, U.S. Department
of Agriculture, 1520 Market Street, St.
Louis, MO. 63103.

(f) Charges for unsuccessful searches, or
searches which fail to locate records or
which locate records which are exempt from
disclosure, shall be assessed at the same fee
rate as searches which result in disclosure of
records.

(g) The fee for providing review services
shall be the hourly salary rate (i.e., basic
pay plus 16 percent) of the employee con-
ducting the review to determine whether any
information is exempt from mandatory dis-
closure.

(h) The fee for Certifications shall be $5.00
each; Authentications under Department
Seal (including aerial photographs), $10.00
each.

(i) All other costs incurred by USDA agen-
cies will be assessed the requester at the ac-
tual cost to the Government.

(j) The fees specified in paragraphs (a)
through (g) of this section apply to all re-
quests for services under the FOIA, unless no
fee is to be charged, or the agency has deter-
mined to waive or reduce those fees pursuant
to section 6 of this appendix. No higher fees
or charges in addition to those provided for
in this appendix may be charged for services
under the FOIA.

(k) The fees specified in paragraphs (h) and
(i) of this section and in section 17 of this ap-
pendix apply to requests for services other
than those subject to the FOIA. The author-
ity for establishment of these fees is at 31
U.S.C. 9701 and other applicable laws.

(1) Except as provided in section 11 of this
appendix, for services not subject to the
FOIA, and not covered by paragraph (h) of
this section, agencies may set their own fees
in accordance with applicable law.

Section 5. Levels of fees for each category of
requesters.

Under the FOIA, there are four categories
of FOIA requesters: Commercial use request-
ers, educational and non-commercial sci-
entific institutions; representatives of the
news media; and all other requesters. FOIA
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prescribes specific levels of fees for each cat-
egory:

(a) Commercial use requesters—For com-
mercial use requesters, agencies shall assess
charges which recover the full direct costs of
searching for, reviewing for release, and du-
plicating the records sought. Commercial
use requesters are not entitled to the free
search time or duplication referenced in sec-
tion 3(a) of this appendix. Agencies may re-
cover the cost of searching for and reviewing
records for commercial use requesters even if
there is ultimately no disclosure of records.

(1) A commercial use requester is defined
as one who seeks information for a use or
purpose that furthers the commercial, trade,
or profit interests of the requester or the
person on whose behalf the request is made.

(2) In determining whether a requester
properly belongs in this category, agencies
must determine whether the requester will
put the records to a commercial use. Where
an agency has reasonable cause to doubt the
use to which a requester will put the records
sought, or where that use is not clear from
the request itself, the agency may seek addi-
tional clarification from the requester.

(b) Educational and non-commercial sci-
entific institution requesters—Fees for this
category of requesters shall be limited to the
cost of providing duplication service alone,
minus the charge for the first 100 reproduced
pages. No charge shall be made for search or
review services. To qualify for this category,
requesters must show that the request is
being made as authorized by and under the
auspices of an eligible institution and that
the records are not sought for a commercial
use, but are sought in furtherance of schol-
arly research (if the request is from an edu-
cational institution) or scientific research (if
the request is from a non-commercial sci-
entific institution).

(1) The term educational institution refers to
a preschool, a public or private elementary
or secondary school, an institution of grad-
uate higher education, an institution of un-
dergraduate higher education, an institution
of professional education, and an institution
of vocational education, which operates a
program or programs of scholarly research.

(2) The term non-commercial scientific insti-
tution refers to institution that is not oper-
ated on a ‘‘commercial” (see section 5(a)(1))
of this appendix basis, and which is operated
solely for the purpose of conducting sci-
entific research the results of which are not
intended to promote any particular product
or industry.

(c) Requesters who are representatives of
the news media—Fees for this category of re-
questers shall also be limited to the cost of
providing duplication service alone, minus
the charge for the first 100 reproduced pages.
No charge shall be made for providing search
or review services. Requests in this category
must not be made for a commercial use.
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(1) The term representative of the news media
refers to any person actively gathering news
for an entity that is organized and operated
to publish or broadcast news to the public.

(2) The term news means information that
is about current events or that would be of
current interest to the public.

(3) Examples of news media entities in-
clude television or radio stations broad-
casting to the public at large, and publishers
of periodicals which disseminate news and
who make their products available for pur-
chase or subscription by the general public.

(4) Freelance journalists may be regarded as
working for a news organization if they can
demonstrate a solid basis for expecting pub-
lication through that organization, even
though not actually employed by it.

(d) All other requesters—Fees for request-
ers who do not fit into the categories de-
scribed in paragraphs (a), (b), or (c) of this
section shall be assessed for the full reason-
able direct cost of searching for and dupli-
cating records that are responsive to a re-
quest. No charge, however, shall be made to
requesters in this category for: (1) The first
100 duplicated pages; or (2) the first two
hours of manual search time, or the equiva-
lent value of computer search time as de-
fined in section 4(e) of this appendix.

Section 6. Fee waivers and reductions.

(a) Agencies shall waive or reduce fees on
request for records if disclosure of the infor-
mation in the records is deemed to be in the
public interest. A request is in the public in-
terest if it is likely to contribute signifi-
cantly to public understanding of the oper-
ations or activities of the government, and is
not primarily in the commercial interest of
the requester.

(1) In determining when fees shall be
waived or reduced, agencies should consider
the following six factors:

(i) The subject of the request, i.e., whether
the subject of the requested records concerns
‘“‘the operations or activities of the govern-
ment’’;

(ii) The informative value of the informa-
tion to be disclosed, i.e., whether the disclo-
sure is ‘‘likely to contribute’ to an under-
standing of government operations or activi-
ties;

(iii) The contribution to an understanding
of the subject by the general public likely to
result from disclosure, i.e., whether disclo-
sure of the requested information will con-
tribute to ‘‘public understanding’’;

(iv) The significance of the contribution to
public understanding, i.e., whether the dis-
closure is likely to contribute ‘‘signifi-
cantly” to public understanding of govern-
ment operations or activities;

(v) The existence and magnitude of a com-
mercial interest, i.e., whether the requester
has a commercial interest that would be
furthered by the requested disclosure; and,

20

7 CFR Subtitle A (1-1-15 Edition)

(vi) The primary interest in disclosure, i.e.,
whether the magnitude of the identified
commercial interest of the requester is suffi-
ciently large, in comparison with the public
interest in disclosure, that disclosure is
“primarily in the commercial interest of the
requester.”

(2) An agency may, in its discretion, waive
or reduce fees associated with a request for
disclosure, regardless of whether a waiver or
reduction has been requested, if the agency
determines that disclosure will primarily
benefit the general public.

(3) Agencies may also waive or reduce fees
under the following conditions:

(i) Where the furnishings of records or a
service without charge or at a reduced rate
is an appropriate courtesy to a foreign coun-
try or international organization, or where
comparable fees are set on a reciprocal basis
with a foreign country or an international
organization;

(ii) Where the requester is engaged in a
nonprofit activity designed for the public
safety, health, or welfare; or

(iii) Where it is determined that payment
of the full fee by a State or local government
or nonprofit group would not be in the inter-
est of the program involved.

(4) Fees shall be waived, however, without
discretion in all circumstances where the
amount of the fee is $25.00 or less.

Section 7. Restrictions regarding copies.

(a) Agencies may restrict numbers of pho-
tocopies and directives furnished the public
to one copy of each page. Copies of forms
provided the public shall also be held to the
minimum practical. Persons requiring any
large quantities should be encouraged to
take single copies to commercial sources for
further appropriate reproduction.

(b) Single or multiple copies of transcripts,
provided to the Department under a report-
ing service contract, may be obtained by the
public from the contractor at a cost not to
exceed the cost per page charged to the De-
partment for extra copies. The contractor
may add a postage charge when mailing or-
ders to the public, but no other charge may
be added.

Section 8. Payments of fees and charges.

(a) Payments should be billed for to the
fullest extent possible at the time the re-
quested materials are furnished. Payments
should be made by requesters within 30 days
of the date of the billing.

(b) Payments shall be made by check,
draft, or money order made payable to the
Treasury of the United States, although pay-
ments may be made in cash, particularly
where services are performed in response to
a visit to a Department office. All payments
should be sent to the address indicated by
the agency responding to the request.
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(c) Where the estimated fees to be charged
exceed $250.00, agencies may require an ad-
vance payment of an amount up to the full
estimated charges (but not less than 50 per-
cent) from the requester before any of the re-
quested materials are reproduced.

(d) In instances where a requester has pre-
viously failed to pay a fee, an agency may re-
quire the requester to pay the full amount
owed, plus any applicable interest as pro-
vided in section 9 of this appendix, as well as
the full estimated fee associated with any
new request before the agency begins to
process that new or subsequent request.

Section 9. Interest charges.

On requests that result in fees being as-
sessed, agencies may begin levying interest
charges on an upaid bill starting on the 31st
day following the day on which the billing
was sent. Interest will be at the rate pre-
scribed in 31 U.S.C. 3717, and will accrue from
the date of the billing.

Section 10. Effect of the Debt Collection Act on
fees.

In attempting to collect fees levied under
the FOIA, agencies shall abide by the provi-
sions of 31 U.S.C. 3701, 3711-3720A, in dis-
closing information to consumer reporting
agencies and in the use of collection agen-
cies, where appropriate, to encourage pay-
ment.

Section 11. Photographic and digital reproduc-
tions of microfilm, aerial imagery, and
maps.

Microfilm, aerial imagery, and maps that
have been obtained in connection with the
authorized work of this Department may be
sold at the estimated cost of furnishing re-
productions of these records, using photo-
graphic, digital, or other methods of repro-
duction as prescribed in this appendix.

Section 12. Agencies which furnish
photographic reproductions.

(a) Aerial Photographic reproductions. The
following agency of the Department fur-
nishes aerial photographic reproductions:

Farm Service Agency (FSA), Aerial Pho-
tography Field Office (APFO), USDA, 2222
West 2300 South, Salt Lake City, Utah 84119
2020.

(b) Other photographic reproductions. Other
types of reproductions may be obtained from
the following agency of the Department:

National Agricultural Library, Agricul-
tural Research Service, USDA, Office of the
Deputy Director, Technical Information Sys-
tems, Room 200, NAL Building, Beltsville,
MD 20705.
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Section 13. Circumstances under which
reproductions may be provided free.

Reproductions may be furnished free at the
discretion of the agency, if it determines
that furnishing free reproductions is in the
public interest, to:

(a) Representatives of the news media for
dissemination to the general public.

(b) Agencies of State and local govern-
ments carrying on a function related to that
of the Department when it will help to ac-
complish an objective of the Department.

(c) Cooperators and others furthering agri-
cultural programs. Generally, only one print
of each photograph should be provided free.

Section 14. Loans.

Aerial photographic film negatives or re-
productions may not be loaned outside the
Federal Government.

Section 15. Sales of positive prints under
government contracts.

The annual contract for furnishing single
and double frame slide film negatives and
positive prints to agencies of the Depart-
ment, County Extension Agents, and others
cooperating with the Department, carries a
stipulation that the successful bidder must
agree to furnish slide film positive prints to
such persons, organizations, and associations
as may be authorized by the Department to
purchase them.

Section 16. Procedure for handling orders.

In order to expedite handling, all orders
should contain adequate identifying infor-
mation. Agencies furnishing aerial photo-
graphic reproductions require that all such
orders identify the photographs. Each agen-
cy has its own procedure and order forms.

Section 17. Reproduction prices.

The prices for reproductions listed in this
section are for the most generally requested
items.

(a) National Agricultural Library. The fol-
lowing prices are applicable to National Ag-
ricultural Library items only: Reproduction
of electrostatic, microfilm, and microfiche
copy—9$5.00 for the first 10 pages or fraction
thereof, and $3.00 for each additional 10 pages
or fraction thereof. Duplication of NAL-
owned microfilm—$10.00 per reel. Duplica-
tion of NAL-owned microfiche—$5.00 for the
first fiche, and $0.50 for each additional fiche.
Charges for manual and automated data base
searches for bibliographic or other research
information will be made in accordance with
section 4, paragraphs (c)-(e) of this appendix.
The contract rate charged by the commer-
cial source to the National Agricultrual Li-
brary for computer services is available at
the National Agricultural Library, Agricul-
tural Research Service, USDA, Document
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Delivery Services Branch, 10301 Baltimore
Boulevard, Beltsville, Maryland 20705-2351
(301-504-6503).

(b) General photographic reproductions. Min-
imum charge $1 per order. An extra charge
may be necessary for excessive laboratory
time caused by any special instructions from
the purchaser.

Class of work and unit Price
1. Black and white line negatives:
4 DY 5 (BACH v $6.00
8 by 10 (each) .. 8.50
11 by 14 (each) 11.00
2. Black and white continuous tone negatives:
4 by 5 (each) .... 8.50
8 by 10 (each) .. ... | 11.00
3. Black and white enlargements: 8 by 10 and small-
er (each) . 6.50
11 by 14 (each) .......... 11.00
Larger sizes and quantities ... ™
4. Black and white slides:
2x2 cardboard mounted (from copy nega-
tive) (each) .....cccvvrnenene 4.00
Blue ozalid slides (each) ... 5.00
5. Color slides: (2x2 cardboard mounted):
Duplicate color slides:
Display quality (each) (Display
color slides are slides copied
from 35mm color slides only) ...... .65
Repro quality (each) ™
Original color slides (from flat copy)
(€8CH) e 6.50
6. Color enlargements and transparencies: 4 by 5
and larger ........coceiiiiii s [©)
7. Slide sets:
1 to 50 frames 14.50
51 to 60 frames 16.50
61 to 75 frames 18.50
76 to 95 frames 21.50
96 to 105 frames .. ... | 23.00
106 to 130 frames (Prices include printed
narrative guide) ..........cceceeeineiinininciees 26.50
8. Cassettes: (for the corresponding slide sets
above) ..... e 3.00

1By quotation.

(c) General aerial photographic reproductions.
The prices for various types of aerial photo-
graphic reproductions are set forth in this
paragraph. Size measurements refer to the
approximate size in inches of the paper re-
quired to produce the reproduction.

Size Price
Black and White Reproductions
10x10 Paper . $5.00
10x10 Film Positive 10.00
10x10 Film Positive AT 10.00
10x10 Film Positive Scan ... 15.00
10x10 Film Duplicate Negative 3.00
10x10 Film Internegative ... 4.50
12x12 Paper . 12.00
17x17 Paper . 13.00
17x17 Film Positive 25.00
24x24 Paper . 16.00
24x24 Film Positive . 40.00
38x38 Paper . 50.00
38x38 Film Positive ........ 55.00
20x24 Paper Photo Index 20.00
Paper Line Index 15.00
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Size Price
Mylar Line Index 35.00
Microfilm (Photo Indexes): Aperture Cards 10.00
Microfilm (Photo Indexes): Microfiche 10.00
Color Negative Reproductions

10x10 Paper Quantities:

1-50 $7.00

51-1000 ... 5.00

1001 & Over . 2.50
10x10 Film Positive .... 33.00
20x20 Paper . 40.00
24x24 Paper . 55.00
38x38 Paper . 70.00

Color Infrared Positive Reproductions

10x10 Paper . $12.00
10x10 Film Positive .... 15.00
10x10 Film Positive AT . 15.00
10x10 Film Positive Scan .. 20.00
20x20 Paper . 32.00
24x24 Paper . 40.00
38x38 Paper . 70.00

(d) [Reserved]

(e) Special needs. For special needs not cov-
ered elsewhere in this section, persons desir-
ing aerial photographic reproductions should
contact the aerial photography coordinator,
Farm Service Agency (FSA), Aerial Photog-
raphy Field Office, USDA-FSA, 2222 West
2300 South, P.O. Box 30010, Salt Lake City,
Utah 84125.

(f) Audio and videotape reproductions. For
reproductions of audio-videotapes, request-
ers must supply their own recording tape,
and will be assessed a fee of $25.00 an hour for
copying work requested. There is a one-hour
minimum charge. Payment is required at the
time video or audiotapes are accepted by the
requester.

[62 FR 49386, Dec. 31, 1987, as amended at 62
FR 33980, June 24, 1997; 64 FR 3395, Jan. 22,
1999]

Subpart B—Departmental
Proceedings

§1.26 Representation before the De-
partment of Agriculture.

(a) Applicability. This section applies
to all hearings and other proceedings
before the Department of Agriculture,
except to the extent that any other
regulation of the Department may spe-
cifically make this section, or any part
of this section, inapplicable as to par-
ticular hearings or other proceedings.

(b) Administrative provisions. (1) In any
hearing or other proceeding before the
Department of Agriculture, the parties
may appear in person or by counsel or
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other representative. Persons who ap-
pear as counsel or in a representative
capacity in any hearing or proceeding
must conform to the standards of eth-
ical conduct required of practitioners
before the U.S. District Court for the
District of Columbia, and to any appli-
cable standards of ethical conduct es-
tablished by statutes, executive orders
and regulations.

(2) Whenever the Secretary finds,
after notice and opportunity for hear-
ing, that a person who is acting or has
acted as counsel or representative in
any hearing or other proceeding before
the Department has not conformed to
any such standards of ethical conduct,
the Secretary may order that such per-
son be precluded from acting as counsel
or representative in any hearing or
other proceeding before the Depart-
ment for such period of time as the
Secretary deems warranted. Whenever
the Secretary has probable cause to be-
lieve that any person who is acting or
has acted as counsel or representative
in any such hearing or other pro-
ceeding has not conformed to any such
standards of ethical conduct, the Sec-
retary may, by written notice to such
person, suspend the person from acting
as such a counsel or representative
pending completion of the procedures
specified in the preceding sentence.

(3) No employee or former employee
of the Department shall be permitted
to represent any person before the De-
partment in connection with any par-
ticular matter as to which by reason of
employment with the Department the
employee or former employee acquired
personal knowledge of such a nature
that it would be improper, unethical,
or contrary to the public interest for
the employee or former employee so to
act.

(4) This section shall not be con-
strued to prevent an employee or
former employee of the Department
from appearing as a witness in any
hearing or other proceeding before the
Department.

(18 U.S.C. 203, 205, 207)
[32 FR 5458, Apr. 1, 1967, as amended at 60 FR
66480, Dec. 22, 1995]

§1.27 Rulemaking and other notice

procedures.
(a) This section shall apply to:
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(1) Notices of proposed rulemaking;

(2) Interim final rules;

(3) Advance notices of proposed rule-
making; and

(4) Any other published notice that
solicits, or affords interested members
of the public an opportunity to submit,
written views with respect to any pro-
posed action relating to any program
administered in the Department re-
gardless of the fact that the issuance of
a rule may not be contemplated.

(b) Each notice identified in para-
graph (a) of this section shall indicate
the procedure to be followed with re-
spect to the notice, unless the proce-
dure is prescribed by statute or by pub-
lished rule of the Department. Each no-
tice shall contain a statement that ad-
vises the public of the policy regarding
the availability of written submissions
by indicating whether paragraph (c),
(d), or (e) of this section is applicable
to written submissions made pursuant
to the notice.

(c) All written submissions made pur-
suant to the notice shall be made avail-
able for public inspection at times and
places and in a manner convenient to
the public business.

(d)(1) Any written submission, pursu-
ant to a notice, may be held confiden-
tial if the person making the submis-
sion requests that the submission be
held confidential, the person making
the submission has shown that the
written submission may be withheld
under the Freedom of Information Act,
and the Department official authorized
to issue the notice determines that the
submission may be withheld under the
Freedom of Information Act.

(2) If a request is made in accordance
with paragraph (d)(1) of this section for
confidential treatment of a written
submission, the person making the re-
quest shall be informed promptly in
the event the request is denied and af-
forded an opportunity to withdraw the
submission.

(3) If a determination is made to
grant a request for confidential treat-
ment under paragraph (d)(1) of this sec-
tion, a statement of the specific basis
for the determination that will not be
susceptible of identifying the person
making the request will be made avail-
able for public inspection.
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(e) If the subject of the notice is such
that meaningful submissions cannot be
expected unless they disclose informa-
tion that may be withheld under the
Freedom of Information Act, the notice
shall so indicate and contain a state-
ment that written submissions pursu-
ant to the notice will be treated as con-
fidential and withheld under the Free-
dom of Information Act. Provided, That
the policy regarding availability of
written submissions set forth in this
paragraph may only be used with the
prior approval of the Secretary, or the
Under Secretary or Assistant Sec-
retary that administers the program
that is the subject of the notice.

[60 FR 66480, Dec. 22, 1995]

§1.28 Petitions.

Petitions by interested persons in ac-
cordance with 5 U.S.C. 553(e) for the
issuance, amendment or repeal of a
rule may be filed with the official that
issued or is authorized to issue the
rule. All such petitions will be given
prompt consideration and petitioners
will be notified promptly of the dis-
position made of their petitions.

[11 FR 177A-233, Sept. 11, 1946. Redesignated
at 13 FR 6703, Nov. 16, 1948, as amended at 60
FR 66481, Dec. 22, 1995]

§1.29 Subpoenas relating to investiga-
tions under statutes administered
by the Secretary of Agriculture.

(a) Issuance of subpoena. (1) When the
Secretary is authorized by statute to
issue a subpoena in connection with an
investigation being conducted by the
Department, the attendance of a wit-
ness and the production of evidence re-
lating to the investigation may be re-
quired by subpoena at any designated
place, including the witness’ place of
business. Upon request of any rep-
resentative of the Secretary involved
in connection with the investigation,
the subpoena may be issued by the Sec-
retary, the Inspector General, or any
Department official authorized pursu-
ant to part 2 of this title to administer
the program to which the subpoena re-
lates, if the official who is to issue the
subpoena is satisfied as to the reason-
ableness of the grounds, necessity, and
scope of the subpoena. Except as pro-
vided in paragraph (a)(2) of this sec-
tion, the authority to issue subpoenas
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may not be delegated or redelegated by
the head of an agency.

(2) The Administrator, Grain Inspec-
tion, Packers and Stockyards Adminis-
tration, may delegate the authority to
issue subpoenas in connection with in-
vestigations being conducted under the
Packers and Stockyards Act (7 U.S.C.
181-229), to the Deputy Administrator,
Packers and Stockyards Programs.

(3) In the case of a subpoena issued
under the Animal Health Protection
Act (7 U.S.C. 8301-8317), Plant Protec-
tion Act (7 U.S.C. 7701-7772), or Title V
of the Agricultural Risk Protection
Act of 2000 (7 U.S.C. 2279e-2279f), the
subpoena will be reviewed for legal suf-
ficiency by the Office of the General
Counsel, USDA.

(b) Service of subpoena. (1) A subpoena
issued pursuant to this section may be
served by:

(i) A U.S. Marshal or Deputy Mar-
shal,

(ii) Any other person who is not less
than 18 years of age, or

(iii) Certified or registered mailing of
a copy of the subpoena addressed to the
person to be served at his, her, or its
last known residence or principal place
of business or residence.

(2) Proof of service may be made by
the return of service on the subpoena
by the U.S. Marshal, or Deputy Mar-
shal; or, if served by an individual
other than a U.S. Marshal or Deputy
Marshal, by an affidavit or certifi-
cation of such person stating that he or
she personally served a copy of the sub-
poena upon the person named in the
subpoena; or, if service was by certified
or registered mail, by the signed Postal
Service receipt.

(3) In making personal service, the
person making service shall leave a
copy of the subpoena with the person
subpoenaed; and the original, bearing
or accompanied by the required proof
of service, shall be returned to the offi-
cial who issued the subpoena.

[39 FR 15277, May 2, 1974, as amended at 40
FR 58281, Dec. 16, 1975; 42 FR 65131, Dec. 30,
1977; 43 FR 12673, Mar. 27, 1978; 60 FR 66481,
Dec. 22, 1995; 66 FR 36907, July 16, 2001; 67 FR
70674, Nov. 26, 2002]
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Subpart C—Judicial Proceedings

§1.41 Service of process.

Process in any suit brought in Wash-
ington, District of Columbia, against
the United States or any officer of the
U.S. Department of Agriculture in any
matter involving the activities of this
Department, shall be served on the
General Counsel of the Department. A
U.S. Marshal or other process server
attempting to serve process in such a
suit on any officer of the Department
shall be referred to the Office of the
General Counsel, in order that service
of process may be made. In the event
an officer of the Department of Agri-
culture is served with process in such a
suit, the officer shall immediately no-
tify the General Counsel. Any sub-
poena, summons, or other compulsory
process requiring an officer or em-
ployee to give testimony, or to produce
or disclose any record or material of
the U.S. Department of Agriculture,
shall be served on the officer or em-
ployee of the U.S. Department of Agri-
culture named in the subpoena, sum-
mons, or other compulsory process.

[19 FR 4052, July 3, 1954, as amended at 33 FR
10273, July 18, 1968; 43 FR 6202, Feb. 14, 1978;
60 FR 66481, Dec. 22, 1995]

Subpart D—Claims

§1.51 Claims based on negligence,
wrongful act or omission.

(a) Authority of the Department. Under
the provisions of the Federal Tort
Claims Act (FTCA), as amended, 28
U.S.C. 2671-2680, and the regulations
issued by the Department of Justice
(DOJ) contained in 28 CFR part 14, the
United States Department of Agri-
culture (USDA) may, subject to the
provisions of the FTCA and DOJ regu-
lations, consider, ascertain, adjust, de-
termine, compromise, and settle claims
for money damages against the United
States for personal injury, death, or
property loss or damage caused by the
negligent or wrongful act or omission
of any employee of USDA while acting
within the scope of his or her office or
employment, under circumstances
where the United States, if it were a
private person, would be liable, in ac-
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cordance with the law of the place
where the act or omission occurred.

(b) Procedure for filing claims. Claims
must be presented by the claimant, or
by his or her duly authorized agent or
legal representative as specified in 28
CFR 14.3. Standard Form 95, Claim for
Damage or Injury, may be obtained
from the agency within USDA that em-
ploys the employee who allegedly com-
mitted the negligent or wrongful act or
omission. The completed claim form,
together with appropriate evidence and
information, as specified in 28 CFR 14.4,
shall be filed with the agency from
which it was obtained.

(c) Determination of claims—(1) Delega-
tion of authority to determine claims. The
General Counsel, and such employees
of the Office of the General Counsel as
may be designated by the General
Counsel, are hereby authorized to con-
sider, ascertain, adjust, determine,
compromise, and settle claims pursu-
ant to the FTCA, as amended, and the
regulations contained in 28 CFR part 14
and in this section.

(2) Disallowance of claims. If a claim is
denied, the General Counsel, or his or
her designee, shall notify the claimant,
or his or her duly authorized agent or
legal representative.

[61 FR 57577, Nov. 7, 1996]

Subpart E—Cooperative
Production of Television Films

SOURCE: 22 FR 2904, Apr. 25, 1957, unless
otherwise noted.

§1.71 Purpose.

This subpart establishes procedures
for developing special working rela-
tionships with the Department of Agri-
culture requested by producers of films
for television use. These procedures are
designed to guide Department employ-
ees and producers of commercial tele-
vision pictures in entering into such
arrangements.

§1.72 Policy.

(a) General. It is a basic policy of the
Department of Agriculture to make in-
formation freely available to the pub-
lic.

(b) Cooperation with television film pro-
ducers. The Department recognizes that
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its people and programs constitute a
rich source of materials on public serv-
ices, often dramatic and interesting for
their human values, which are suitable
for production of films for television
showings. The Department welcomes
the interest of television film pro-
ducers in its activities and maintains
an ‘‘open door’ policy with respect to
the availability of factual information
to such producers, as it does to rep-
resentatives of other media. As its re-
sources will permit, the Department
will work with producers at their re-
quest, to assure technical accuracy of
scripts and story treatments.

(c) Special working relationships. In
those instances where a producer of
films for television seeks special De-
partment participation such as the use
of official insignia of the Department,
or who request special assistance such
as the services of technical advisors,
use of Government equipment and
similar aids which require a material
expenditure of public funds, and where
the proposed film will further the pub-
lic service of the Department, the De-
partment will consider entering into a
special working relationship with such
producer.

(d) News film reporting exempted. Tele-
vision and news film reporting of De-
partment activities is not covered by
this subpart.

§1.73 Responsibility.

The Director of Information or his
designee will be the authority for the
approval of special working relation-
ships on the part of the Department of
Agriculture and its agencies. The Di-
rector or his designee shall not commit
the Department to such special ar-
rangements without proper concur-
rence and coordination with interested
agencies and approval by the appro-
priate Assistant Secretary or Group
Director.

§1.74 Basis for special working rela-
tionships.

The Department and its agencies
may lend special assistance on tele-
vision films when it is clearly evident
that public interests are served. Where
special assistance is sought, an indi-
vidual cooperative agreement will be
drawn up between the Department with
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the Director of Information as its
agent, and the producer. Details on
such assistance as reviewing stories
and scripts, loan of material, arrange-
ments for locations, use of official mo-
tion picture footage, assignment of
technical advisors and similar aids will
be covered in the agreement, which
shall delineate the general stipulations
listed in §1.75.

§1.75 General stipulations.

In requesting special working ar-
rangements the producer must agree to
the following stipulations:

(a) The producer must show that he
has legal authority to the literary
property concerned.

(b) The producer must show access to
a distribution channel recognized by
the motion picture or television indus-
try. In lieu of complete distribution
plans for a television series, a producer
must produce satisfactory evidence of
financial responsibility (showing finan-
cial resources adequate for the
defrayment of costs for the proposed
undertaking).

(c) The commercial advertising of
any show produced, using oral or writ-
ten rights granted to the producer,
shall not indicate any endorsement, ei-
ther direct or implied, by the U.S. De-
partment of Agriculture or its agen-
cies, of the sponsor’s product.

(d) Commercial sponsorship shall be
only by a person, firm, or corporation
acceptable under the terms of the 1954
Television Code of the National Asso-
ciation of Radio and Television Broad-
casters, and all subsequent amend-
ments thereto. Political sponsorship
shall not be permitted.

(e) That no production costs shall be
chargeable to the U.S. Department of
Agriculture.

(f) That such cooperation will not
interfere with the conduct of Depart-
ment programs.

(g) All damages, losses and personal
liability incurred by producer will be
his responsibility.

(h) That mutual understanding and
agreement will be reached upon story,
script and film treatment with the De-
partment before film production is
begun.
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§1.76 Department cooperation.

When the producer agrees to meet
the above stipulations to the satisfac-
tion of the Director of Information, the
U.S. Department of Agriculture and its
agencies will be available for consulta-
tion on story ideas and give guidance
through the services of a technical ad-
visor to insure technical authenticity.
Equipment, locations, and personnel
will be available to the extent that
such availability is concurrent with
normal and usual conduct of the oper-
ations of the Department. The Depart-
ment will check and work with the co-
operators to arrange shooting sched-
ules in order to avoid interferences
with working schedules.

§1.77 Assignment of priorities.

(a) Authority. (1) The Director of In-
formation or his designee will make as-
signment of priorities for the U.S. De-
partment of Agriculture for a tele-
vision film company’s and/or individual
producer’s story treatment of the sub-
ject matter, but no such priority shall
limit use of the subject matter itself.

(2) A priority will be given in writing
upon acceptance in writing by the pro-
ducer of the stipulations in §1.75(b).
The U.S. Department of Agriculture
will hold the producer’s treatment of
the story material in confidence until
the producer has made a public release
pertaining to the subject.

(b) Time and scope. A priority will be
given on the producer’s story treat-
ment for an agreed upon period of time.
Requests for cooperation with similar
or conflicting ideas and backgrounds
will be considered only after holder of
the first priority has used the agreed
upon time to develop the materials.

(1) Details on priorities will be writ-
ten into the agreements.

(2) The Director of Information will
retain the right to cancel priorities
when the producer at any stage vio-
lates the provisions of the regulations
or of a particular agreement, or when
public interest is no longer served.

(3) No priority will be canceled until
the producer has had an opportunity to
appear before the Secretary of Agri-
culture or his designee.
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§1.78 Development of special working
relationships.

(a) Preliminary. Prior to the sub-
mittal of a script or the rendering of an
agreement, assistance may be given by
the Department or one of its agencies
in outlining story plans, visits to field
points, and other incidentals that will
assist the producer in determining his
course of action.

(b) Request for special working arrange-
ments. Once the decision is made to go
ahead with an agreement, either the
interested agency or the producer will
make a written submission to the Di-
rector of Information, requesting that
special working arrangements be es-
tablished.

(1) In submitting scripts prior or sub-
sequent to executing a written agree-
ment under a special working relation-
ship four (4) copies of the completed
script shall be submitted to the Direc-
tor of Information or his designee,
along with a statement of specific re-
quirements and the anticipated produc-
tion schedule.

(2) No script will be used under a spe-
cial working relationship without the
specific approval of the Director of In-
formation.

(3) Upon approval of the script, the
agency of the Department concerned
with subject matter will endeavor to
arrange for the desired assistance with
the stipulations of this policy.

§1.79 Credits.

On films on which the Department or
one of its agencies provides special as-
sistance it shall be mutually agreed by
the producer and the Director of Infor-
mation what credits shall be given to
the Department, and the form these
credits will take.

Subpart G—Privacy Act
Regulations

AUTHORITY: 5 U.S.C. 301 and 552a; 31 U.S.C.
9701.

SOURCE: 40 FR 39519, Aug. 28, 1975, unless
otherwise noted.
§1.110 Purpose and scope.

This subpart contains the regulations
of the U.S. Department of Agriculture
(USDA) implementing the Privacy Act
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of 1974 (5 U.S.C. 552a). This subpart sets
forth the basic responsibilities of each
agency of USDA with regard to USDA’s
compliance with the requirements of
the Privacy Act, and offers guidance to
members of the public who wish to ex-
ercise any of the rights established by
the Privacy Act with regard to records
maintained by an agency of USDA.

[40 FR 39519, Aug. 28, 1975, as amended at 62
FR 33981, June 24, 1997]

§1.111 Definitions.

For purposes of this subpart the
terms individual, maintain, record, sys-
tem of records, statistical record, and rou-
tine use shall have the meanings set
forth in 5 U.S.C. 5b2a(a). The term
agency shall mean an agency of USDA,
unless otherwise indicated.

§1.112 Procedures for requests per-
taining to individual records in a
record system.

(a) Any individual who wishes to be
notified if a system of records main-
tained by an agency contains any
record pertaining to him or her, or to
request access to such records, shall
submit a written request in accordance
with the instructions set forth in the
system notice for that system of
records. This request shall include:

(1) The name of the individual mak-
ing the request;

(2) The name of the system of records
(as set forth in the system notice to
which the request relates);

(3) Any other information specified in
the system notice; and

(4) When the request is one for ac-
cess, a statement as to whether the re-
quester desires to make a personal in-
spection of the records, or be supplied
with copies by mail.

(b) Any individual whose request
under paragraph (a) of this section is
denied may appeal that denial to the
head of the agency which maintains
the system of records to which the re-
quest relates.

(c) In the event that an appeal under
paragraph (b) of this section is denied,
the requester may bring a civil action
in federal district court to seek review
of the denial.

[40 FR 39519, Aug. 28, 1975, as amended at 62
FR 33981, June 24, 1997]
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§1.113 Times, places, and require-
ments for identification of individ-
uals making requests.

(a) If an individual submitting a re-
quest for access under §1.112 has asked
that an agency authorize a personal in-
spection of records pertaining to him
or her, and the agency has granted that
request, the requester shall present
himself or herself at the time and place
specified in the agency’s response or
arrange another, mutually convenient,
time with the appropriate agency offi-
cial.

(b) Prior to inspection of the records,
the requester shall present sufficient
identification (e.g., driver’s license,
employee identification card, social se-
curity card, credit cards) to establish
that the requester is the individual to
whom the records pertain. If the re-
quester is unable to provide such iden-
tification, the requester shall complete
and sign in the presence of an agency
official a signed statement asserting
the requester’s identity and stipulating
that the requester understands that
knowingly or willfully seeking or ob-
taining access to records about another
individual under false pretenses is a
misdemeanor punishable by fine up to
$5,000. No identification shall be re-
quired, however, if the records are re-
quired by 5 U.S.C. 552 to be released.

(c) Any individual who has requested
access to records about himself or her-
self by personal inspection, and who
wishes to have another person or per-
sons accompany the requester during
this inspection, shall submit a written
statement authorizing disclosure of the
record in the presence of such other
person or persons.

(d) Any individual having made a per-
sonal inspection of records pertaining
to the requester may request the agen-
cy to provide the requester copies of
those records or any portion of those
records. Each agency shall grant such
requests but may charge fees in accord-
ance with §1.120.

(e) If an individual submitting a re-
quest for access under §1.112 wishes to
be supplied with copies of the records
by mail, the requester shall include
with his or her request sufficient data
for the agency to verify the requester’s
identity. If the sensitivity of the
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records warrant it, however, the agen-
cy to which the request is directed may
require the requester to submit a
signed, notarized statement indicating
that the requester is the individual to
whom the records pertain and stipu-
lating the requester understands that
knowingly or willfully seeking or ob-
taining access to records about another
individual under false pretenses is a
misdemeanor punishable by fine up to
$5,000. No identification shall be re-
quired, however, if the records are re-
quired by 5 U.S.C. 552 to be released. If
the agency to which this request is di-
rected determines to grant the re-
quested access, it may charge fees in
accordance with §1.120 before making
the necessary copies.

[40 FR 39519, Aug. 28, 1975, as amended at 62
FR 33981, June 24, 1997]

§1.114 Disclosure of requested infor-
mation to individuals.

(a) Any agency which receives a re-
quest or appeal under §1.112 should ac-
knowledge the request or appeal within
10 days of its receipt (excluding Satur-
days, Sundays, and legal public holi-
days). Wherever practicable, the ac-
knowledgment should indicate whether
or not access will be granted and, if so,
when and where. When access is to be
granted, the agency should provide the
access within 30 days of receipt of the
request or appeal (excluding Saturdays,
Sundays and legal public holidays) un-
less, for good cause shown, it is unable
to do so. If the agency is unable to
meet this deadline, it shall inform the
requester of this fact, the reasons for
its inability to do so, and an estimate
of the date on which access will be
granted.

(b) Nothing in 5 U.S.C. 552a or this
subpart shall be interpreted to require
that an individual making a request
under §1.112 be granted access to the
physical record itself. The form in
which a record is kept (e.g., on mag-
netic tape), or the content of the
record (e.g., a record indexed under the
name of the requester may contain
records which are not about the re-
quester) may require that the record be
edited or translated in some manner.
Neither of these procedures may be uti-
lized, however, to withhold information
in a record about the requester.
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(c) No agency shall deny any request
under §1.112 for information concerning
the existence of records about the re-
quester in any system of records it
maintains, or deny any request for ac-
cess to records about the requester in
any system of records it maintains, un-
less that system is exempted from the
requirements of 5 U.S.C. 5b2a(d) in
§1.123.

(d) If any agency receives a request
pursuant to §1.112(a) for access to
records in a system of records it main-
tains which is so exempted, the system
manager shall determine if the exemp-
tion is to be asserted. If the system
manager determines to deny the re-
quest, the system manager shall in-
form the requester of that determina-
tion, the reason for the determination,
and the title and address of the agency
head to whom the denial can be ap-
pealed.

(e) If the head of an agency deter-
mines that an appeal pursuant to
§1.112(b) is to be denied, the head of the
agency shall inform the requester of
that determination, the reason for the
determination, and the requester’s
right under 5 U.S.C. 552a(g) to seek ju-
dicial review of the denial in Federal
district court.

(f) Nothing in 5 U.S.C. 552a or this
subpart shall allow an individual ac-
cess to any information compiled in
reasonable anticipation of a civil ac-
tion or proceeding.

[40 FR 39519, Aug. 28, 1975, as amended at 62
FR 33981, June 24, 1997]

§1.115 Special
records.

procedures: Medical

In the event an agency receives a re-
quest pursuant to §1.112 for access to
medical records (including psycho-
logical records) whose disclosure it de-
termines would be harmful to the indi-
vidual to whom they relate, it may
refuse to disclose the records directly
to the requester but shall transmit
them to a doctor designated by that in-
dividual.

§1.116 Request for correction
amendment to record.

or

(a) Any individual who wishes to re-
quest correction or amendment of any
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record pertaining to him or her con-
tained in a system of records main-
tained by an agency shall submit that
request in writing in accordance with
the instructions set forth in the system
notice for that system of records. This
request shall include:

(1) The name of the individual mak-
ing the request;

(2) The name of the system of records
(as set forth in the system notice to
which the request relates);

(3) A description of the nature (e.g.,
modification, addition or deletion) and
substance of the correction or amend-
ment requested; and

(4) Any other information specified in
the system notice.

(b) Any individual submitting a re-
quest pursuant to paragraph (a) of this
section shall include sufficient infor-
mation in support of that request to
allow the agency to which it is ad-
dressed to apply the standards set forth
in 5 U.S.C. 552a(e) (1) and ().

(¢c) Any individual whose request
under paragraph (a) of this section is
denied may appeal that denial to the
head of the agency which maintains
the system of records to which the re-
quest relates.

(d) In the event that an appeal under
paragraph (c) of this section is denied,
the requester may bring a civil action
in federal district court to seek review
of the denial.

[40 FR 39519, Aug. 28, 1975, as amended at 62
FR 33981, June 24, 1997]

§1.117 Agency review of request for
correction or amendment of record.

(a) Any agency which receives a re-
quest for amendment or correction
under §1.116 shall acknowledge that re-
quest within 10 days of its receipt (ex-
cluding Saturdays, Sundays and legal
public holidays). The agency shall also
promptly, either:

(1) Make any correction, deletion or
addition with regard to any portion of
a record which the requester believes is
not accurate, relevant, timely or com-
plete; or

(2) Inform the requester of its refusal
to amend the record in accordance with
the request; the reason for the refusal;
the procedures whereby the requester
can appeal the refusal to the head of
the agency; and the title and business

30

7 CFR Subtitle A (1-1-15 Edition)

address of that official. If the agency
informs the requester of its determina-
tion within the 10-day deadline, a sepa-
rate acknowledgement is not required.

(b) If an agency is unable to comply
with either paragraphs (a)(1) or (2) of
this section within 30 days of its re-
ceipt of a request for correction or
amendme